Memorandum

To: The Constitutional Council of Iceland
From: Dr. David R. Boyd
Re: Environmental Provisions in Iceland’s New Constitution
Date: July 4, 2011
---------------------------------------------------------------------------------------------------------
Part I: General Comments

Iceland deserves a tremendous amount of credit and support for pioneering a new way of writing a constitution. I will limit my comments to potential environmental provisions, because this is my field of expertise. The current draft of the new Constitution (as of July 2, 2011) already demonstrates a commendable commitment to environmental protection, consistent with Iceland’s international reputation for leadership in this field. 

It is essential that Iceland’s new constitution include certain environmental provisions that are fast becoming the norm around the world. In total, 145 of the world’s 192 countries have incorporated environmental protection into their constitutions in recent decades (See Appendix A). These provisions carry considerable legal strength and also reflect the emergence of environmental protection as one of humanity’s deepest and most cherished values. 

Research indicates that nations with environmental protection provisions in their constitutions subsequently:
	-strengthen their environmental laws
-improve the implementation and enforcement of environmental laws and policies
	-enjoy higher levels of public participation in environmental decision-making
Even more importantly, compared to nations without environmental provisions in their constitutions, nations with constitutional environmental protection:
-have smaller per capita ecological footprints;
-rank higher on comprehensive indices of environmental performance;
-have been more successful in targeting greenhouse gas emissions; and
-have achieved deeper cuts in emissions of nitrogen oxides and sulphur dioxide.

The essential environmental elements in a 21st century constitution elements include:
-recognition of the right to live in a healthy and ecologically balanced environment (now found in 90 constitutions globally with the number growing every year);
-the right to an affordable, accessible, and adequate supply of clean water (recently endorsed as a human right by the United Nations General Assembly);
-governments’ obligation to safeguard the environment for present and future generations (now found in 137 constitutions globally);
-the responsibility of all persons to protect the environment (found in 81 constitutions); and
-a guarantee that these rights and responsibilities will be enforceable (which applies to all human rights in the constitution).

Additional provisions that are less common but have considerable merit and are therefore recommended include:
-clarification that property and ownership rights are subject to measures required for environmental protection (found in approximately 30 constitutions); and
-articulation of procedural environmental rights, including the right to information, the right to participate in decision-making, and access to justice when one’s rights are being violated (found in approximately 30 constitutions).

Iceland also has the potential to include creative and innovative provisions in its new constitution, such as:
-recognizing that Nature itself also has rights (recently included in the constitutions of Ecuador and Bolivia, and the subject of a proposed UN Declaration on the Rights of Mother Earth);
-recognition that Iceland has endorsed the goal of becoming energy independent and free of fossil fuels by 2050;
-recognition of key environmental law principles including the precautionary principle, intergenerational equity, and the polluter pays principle.

In some constitutions—Bolivia, Brazil, Colombia, Ecuador, France, Portugal, Switzerland, and Venezuela—provisions related to environmental protection are relatively comprehensive and detailed. For example, Switzerland's Constitution includes specific provisions about zoning, water, forests, nature reserves, fishing, hunting, protecting alpine ecosystems, energy policy, and biotechnology. However, this does not appear to be appropriate given the style of Iceland’s draft Constitution.

In Appendix B of this memorandum, I have included excerpts from a number of other country’s constitutions to provide examples that may be helpful to you. Many other examples are available, so please contact me if you would like further information regarding any of these points.


Part II: Specific Comment’s on Draft Provisions

Unfortunately, I do not speak Icelandic and therefore must rely on Google Translate to read an English version. Some of the draft provisions do not translate properly. Below I provide comments and suggestions for refining the current draft provisions. Please accept my sincere apologies if I have misunderstood any provisions as a result of the translation difficulties! My comments are in Italics and specific suggestions are in Bold text. I have included alternative wording in square brackets.

27. Iceland Nature and environment
Icelandic nature is inviolable. Each person must respect and protect.
Comment: In English we would say: Icelandic nature is inviolable [or sacred]. Each person must respect and protect nature and the environment.

All the legally guaranteed right to healthy environment, fresh water, uncontaminated air and unspoiled nature. This implies that the diversity of life and the land is maintained as natural, wilderness, vegetation and soil protection. Previous damage should be added where possible.
Comment: This is excellent! 
Here is an English version: Every person has the right to a healthy environment, including fresh water, clean air, and healthy ecosystems [or healthy nature]. This requires preserving the diversity of life [or biological diversity], maintaining land and waters in their natural state, protecting ecosystem services, and conserving soil, plant life, and wilderness.
However while this very clearly expresses the right, it is only implicit that government bears the responsibility of respecting, protecting, and fulfilling the right to a healthy environment. I strongly recommend adding an explicit statement setting forth the government’s obligations. The following section (28) makes it clear that the government has a duty to protect and conserve natural resources, but that does not cover environmental protection. Here is some suggested wording: The government has a duty [or responsibility] to protect the environment and to safeguard fresh water, clean air, fertile soil, and healthy ecosystems.
I also assume that the final sentence is intended to say that previous damage should be repaired or restored (instead of added, which is the current translation). 

The utilization of natural resources so that they are not reduced for nature and future generations is observed.
Comment: I think this suffered from some translation problems. Here is an English version: Natural resources shall be used sustainably so that they are preserved for the use and enjoyment of future generations.

By law must ensure the public's right to go around the country for legitimate purposes with respect for nature and the environment.
Comment: This appears to be similar to a provision in Sweden’s Constitution, which states: There shall be access for all to the natural environment in accordance with the right of public access.

28. Natural Resources
Resources from Iceland, which are privately owned, are common and perpetual property of the nation. No one can get them, or the rights related to ownership or permanent use and may not sell or mortgage.
Comment: this translation is unfortunately incomprehensible. Is the intent to state that Iceland’s natural resources are publicly owned in perpetuity and cannot be sold or privatized?

To resources in the nation, includes resources, such as the commercially exploited stocks, other marine resources and ocean bottom in Icelandic waters, water and power and geothermal rights and mining rights.
We shall have use of the resources sustainability in mind.
Comment: This translation suggests that this section is weak. To have sustainable use “in mind” means that other factors could outweigh sustainable use. I recommend making the language stronger: All natural resources shall be used in a sustainable manner. Please note that there is some duplication with the previous section (27).

The authorities have, as well as those who use the resources, responsibility for their protection. The government can by law permitted to use or exploitation of, and against the full fee for a given moderate periods. Such licenses lead never to ownership or irrevocable fiduciary of resources.
Comment: This section states that the government has the responsibility to protect natural resources. However as mentioned earlier, the government’s duty is actually broader, as it extends to the protection of the environment as a whole, of which natural resources are only a part.

29. Information on Environment
The authorities are obliged to inform the public about the state of the environment and the effect on it. Governments and others should be informed about imminent natural hazards, such as environmental pollution.
By law, the guarantee public access to the preparation of decisions affecting the environment and nature, and membership-related legal proceedings.
Comment: The draft sections on the obligation to inform the public and guarantee public access to environmental decision-making are excellent. Can you clarify what is meant by “membership-related legal proceedings”? Is this intended to guarantee the right of access to justice when a person’s right to a healthy environment is being violated?

In making decisions about Icelandic nature and the environment, the administrative building of the legal principles of environmental law.
Comment: Sorry, but due to the translation problem, I cannot understand this section.

30. Animal protection
By law should provide for the protection of animals against mistreatment and animal species from extinction.
Comment: Two different ideas appear to be combined here--protecting animals against mistreatment and preventing extinction of animal species. The first idea is clear, but the second is not. What about plants and other non-animal species? Perhaps the earlier section (27) could include a statement that Iceland will strive to prevent any species from becoming endangered or extinct, and will attempt to recover endangered species back to healthy levels.

We use animals and other biota, pay respect for all living beings.
Comment: The translation seems problematic. In English we would say: We are dependent on the diversity of life and ecosystem processes for our life and wellbeing. Therefore we treat all living beings with respect.




Part III Conclusion

I hope that these suggestions are useful in your work to create an outstanding and democratic new constitution for Iceland. Please do not hesitate to contact me if you would like additional information or if you have any questions. Thank you for creating such an open and transparent process!

Respectfully,

Dr. David R. Boyd 
Adjunct Professor, Simon Fraser University, Canada
Associate Faculty, Royal Roads University, Canada
Research Associate, University of Victoria, Canada
Author of The Environmental Rights Revolution: A Global Study of Constitutions, Human Rights, and the Environment (to be published by the University of British Columbia Press in 2011)
Appendix A: Environmental Provisions First Included in National Constitutions 
1948: Italy
1962: Kuwait
1964: Malta
1971: Switzerland, United Arab Emirates
1973: Bahrain, Syrian Arab Republic 
1974: San Marino
1975: Greece, Papua New Guinea
1976: Cuba, India, Portugal
1977: Tanzania 
1978: Micronesia, Spain, Sri Lanka, Thailand, Yemen
1979: Iran, Peru
1980: Chile, Guyana, Vanuatu, Vietnam
1981: Belize, Palau
1982: China, Equatorial Guinea, Honduras, Turkey
1983: El Salvador, Netherlands, Panama 
1984: Austria, Ecuador
1985: Guatemala
1986: Nicaragua
1987: Haiti, Philippines, South Korea, Suriname, Sweden 
1988: Brazil
1989: Hungary
1990: Benin, Croatia, Guinea, Mozambique, Namibia, Sao Tome and Principe
1991: Bulgaria, Burkina Faso, Colombia, Gabon, Laos, Macedonia, Mauritania, Slovenia, Zambia
1992: Angola, Cape Verde, Czech Republic, Estonia, Ghana, Lithuania, Mali, Mexico, Mongolia, Norway, Paraguay, Saudi Arabia, Slovak Republic, Togo, Turkmenistan, Uzbekistan
1993: Andorra, Cambodia, Kyrgyzstan, Lesotho, Russia, Seychelles
1994: Argentina, Belarus, Belgium, Costa Rica, Germany, Malawi, Moldova, Tajikistan
1995: Armenia, Azerbaijan, Ethiopia, Finland, Georgia, Kazakhstan, Uganda
1996: Algeria, Cameroon, Chad, Gambia, Niger, Oman, South Africa, Ukraine, Uruguay
1997: Eritrea, Poland
1998: Albania, Latvia, Madagascar, North Korea
1999: Nigeria, Venezuela
2000: Cote d’Ivoire (Ivory Coast), Indonesia
2001: Comoros, Senegal
2002: Bolivia, Congo-Brazzaville, East Timor
2003: Qatar, Romania, Rwanda
2004: Afghanistan, Central African Republic, Somalia
2005: Burundi, Democratic Republic of the Congo, France, Iraq, Sudan, Swaziland
2006: Nepal, Serbia
2007: Egypt, Luxembourg, Montenegro
2008: Bhutan, Maldives, Myanmar
2010: Dominican Republic, Kenya
2011: Jamaica, Morocco
Appendix B: Excerpts from Other National Constitutions

The Right to a Healthy Environment
Ninety national constitutions recognize that citizens have a substantive right to live in a healthy environment. For example, Art. 110(b) of Norway’s Constitution (1992) states 
Every person has a right to an environment that is conducive to health and to natural surroundings whose productivity and diversity are preserved. Natural resources should be made use of on the basis of comprehensive long-term considerations whereby this right will be safeguarded for future generations as well.

Government’s Environmental Duties
The most common form of constitutional provision related to environmental protection is the government duty, found in 137 constitutions. For example, in the Instruments of Government Act, which is part of Sweden’s Constitution, the duty is succinctly stated:
Article 2. …
The public institutions shall promote sustainable development leading to a good environment for present and future generations.

The duty is more detailed in Portugal’s Constitution:
Art. 66(2) In order to ensure enjoyment of the right to the environment within an overall framework of sustainable development, acting via appropriate bodies and with the involvement and participation of citizens, the state shall be charged with:
a) Preventing and controlling pollution and its effects and the harmful forms of erosion;
b) Conducting and promoting town and country planning with a view to a correct location of activities, balanced social and economic development and the enhancement of the landscape;
c) Creating and developing natural and recreational reserves and parks and classifying and protecting landscapes and places, in such a way as to guarantee the conservation of nature and the preservation of cultural values and assets that are of historic or artistic interest;
d) Promoting the rational use of natural resources, while safeguarding their ability to renew themselves and maintain ecological stability, with respect for the principle of inter-generational solidarity;
e) Acting in cooperation with local authorities, promoting the environmental quality of rural settlements and urban life, particularly on the architectural level and as regards the protection of historic zones;
f) Promoting the integration of environmental objectives into the various policies of a sectoral nature;
g) Promoting environmental education and respect for environmental values;
h) Ensuring that tax policy renders development compatible with the protection of the environment and the quality of life.

Individual Environmental Duties
Individual responsibility for protecting the environment is provided in 81 constitutions. For example, in France’s Charter for the Environment (2005):
Article 2. Every person has the duty to take part in the preservation and the improvement of the environment.
Article 3. Every person must, in the conditions defined by law, prevent or, at a minimum, limit the harm that it is susceptible to bring on the environment.

Property Rights and Environmental Protection
Approximately 30 constitutions expressly provide that environmental protection can over-ride property rights. For example, Art. 44(7) of the Constitution of Romania states “The right to own property implies an obligation to comply with duties relating to environmental protection.” Jamaica’s 2011 Charter of Fundamental Rights and Freedoms clarifies that property rights shall not affect the making or operation of any law “reasonably required for the protection of the environment.” 

The Rights of Nature
Here is an excerpt from Ecuador’s 2009 Constitution:
Chapter Seven: Rights of Nature 
Article 71. Nature or Pacha Mama, where life plays and performs, is entitled to full respect, existence, and the maintenance and regeneration of its vital cycles, structure, functions, and evolutionary processes. Any person, community, or nation may require the public authority to comply with the rights of nature. The principles enshrined in the Constitution will be used to apply and interpret these rights, as appropriate. The State will encourage individuals, legal persons, and collective entities to protect nature and promote respect for all the elements that form an ecosystem. 

Article 72. Nature is entitled to restoration. This restoration is independent of the obligation of the State and persons or companies to compensate individuals and groups that depend on affected natural systems. In cases of severe or permanent environmental impact, including those linked to the exploitation of nonrenewable natural resources, the State shall establish the most effective mechanisms to achieve the restoration, and take appropriate measures to eliminate or mitigate adverse environmental consequences. 

Article 73. The State will apply precautionary and restrictive measures to activities that could lead to species extinction, destruction of ecosystems, or the permanent alteration of natural cycles. The import of organisms and organic and inorganic material that may ultimately alter the national genetic heritage is prohibited. 

Article 74. Individuals, communities, peoples and nations are entitled to benefit from the environment and natural resources that allow them to live well. Environmental services are not subject to appropriation; their production, delivery, use and development are regulated by the state. 

Detailed Environmental Provisions
France added the following Charter for the Environment to its Constitution in 2005. The Charter articulates the right to a healthy environment (Art.1), the responsibility of all to protect the environment (Arts. 2 and 3), procedural environmental rights (art. 7), and a variety of principles, including the polluter pays (Art. 4) and the precautionary principle (Art. 5).
 
The French people, considering that:
-natural resources and ecosystems have contributed to the emergence of humanity;
-the future and the very existence of humanity are intrinsically linked with its natural environment;
-the environment is the common heritage of all human beings;
-mankind has a growing influence on the conditions of life and on its own evolution;
-biological diversity, personal fulfillment, and progress of human societies are affected by certain types of consumption or production and by the excessive exploitation of natural resources;
-the preservation of the environment must be achieved with the same devotion as other fundamental national interests;
-in order to ensure sustainable development, choices aiming to meet present needs must not compromise the capacity of future generations and other peoples to satisfy their own needs;

Hereby proclaim:
Article 1. Everyone has the right to live in an environment that is both well balanced and favorable to his/her health.
Article 2. Every person has the duty to take part in the preservation and the improvement of the environment.
Article 3. Every person must, in the conditions defined by law, prevent or, at a minimum, limit the harm that it is susceptible to bring on the environment.
Article 4. Every person must contribute to the reparation of damages that it causes to the environment, in the conditions defined by law.
Article 5. Upon the risk of damage, even when uncertain given current scientific knowledge, that might impact the environment in a serious and irreversible manner, public authorities will ensure, by application of the precautionary principle, the adoption of appropriate provisionary measures aiming to avoid the risk of the damage and to implement evaluation procedures to measure the level of risk.
Article 6. Public policies must promote sustainable development. To this effect, they must take into account the protection and the improvement of the environment and must reconcile these objectives with economic and social development.
Article 7. Every person has the right, under limited conditions defined by law, to access information relative to the environment that is held by public authorities, and to participate in the creation of public decisions that have an impact on the environment.
Article 8. Education and information on the environment must contribute to the implementation of the rights and responsibilities defined by this charter.
Article 9. Research and innovation must bring their participation to the preservation and improvement of the environment.
Article 10. This charter inspires France into action within the European Union and international community.
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